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Seller. Individual or other entity
which convey ownership in real prop-
erty to an applicant for an agency loan
or to the agency itself.

Special warranty deed. A deed con-
taining a covenant whereby the grant-
or agrees to protect the grantee
against any claims arising during the
grantor’s period of ownership.

State Office. For FSA, this term re-
fers to the FSA State Office. For RHS,
this term refers to the Rural Develop-
ment State Director.

Title clearance. Examination of a title
and its exceptions to assure the agency
that the loan is legally secured and has
the required priority.

Title company. A company that may
abstract title, act as an issuing agent
of title insurance for a title insurance
company, act as a loan closing agent,
and perform other duties associated
with real estate title clearance and
loan closing.

Title defects. Any exception or legal
claim of ownership (through deed, lien,
judgment, or other recorded docu-
ment), on behalf of a third party, which
would prevent the seller from con-
veying a marketable title to the entire
property.

Trust deed. A three party security in-
strument conveying title to land as se-
curity for the performance of an obli-
gation, such as the repayment of a
loan. For the purpose of this regulation
a trust deed is covered by the term
‘““mortgage.” A trust deed is the same
as a deed of trust.

Voluntary conveyance. A method of
liquidation by which title to agency se-
curity is transferred by a borrower to
the agency by deed in lieu of fore-
closure.

Warranty deed. A deed in which the
grantor warrants that he or she has the
right to convey the property, the title
is free from encumbrances, and the
grantor shall take further action nec-
essary to perfect or defend the title.

[61 FR 11711, Mar. 22, 1996, as amended at 67
FR 78327, Dec. 24, 2002]

§1927.53 Costs of title clearance and
closing of transactions.

The borrower or the seller, or both,
in compliance with the terms of the
sales contract or option will be respon-
sible for payment of all costs of title
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clearance and closing of the trans-
action and will arrange for payment
before the transaction is closed. These
costs will include any costs of ab-
stracts of title, land surveys, attor-
ney’s fees, owner’s and lender’s policies
of title insurance, obtaining curative
material, notary fees, documentary
stamps, recording costs, tax moni-
toring service, and other expenses nec-
essary to complete the transaction.

§1927.54 Requirements
agents.

(a) Form of title certification. State Of-
fices are directed to require title insur-
ance for all loan closings unless the
agency determines that the use of title
insurance is not available or is eco-
nomically not feasible for the type of
loan involved or the area of the state
where the loan will be closed. If title
insurance is used, State Offices are au-
thorized to require a closing protection
letter issued by an approved title in-
surance company to cover the closing
agent, if available. A closing protec-
tion letter need not be furnished when
the closing is conducted by the title in-
surance company.

(b) Approval of closing agent. An attor-
ney or title company may act as a clos-
ing agent and close agency real estate
loans, provide necessary title clear-
ance, and perform such other duties as
required in this subpart. A closing
agent will be responsible for closing
agency loans and disbursing both agen-
cy loan funds and funds provided by the
borrower in connection with the agen-
cy loan so as to obtain title and secu-
rity position as required by the agency.
The closing agent must be covered by a
fidelity bond which will protect the
agency unless a closing protection let-
ter is provided to the agency. The bor-
rower will select the approved closing
agent. If title clearance is by an attor-
ney’s opinion, the agency will approve
the attorney who will perform the clos-
ing in accordance with paragraph (c) of
this section. The attorney will be ap-
proved after submitting a certification
acceptable to the agency. If title cer-
tification is by means of a policy of
title insurance, the title company
which will issue the policy must have
been approved in accordance with para-
graph (d) of this section. A closing

for closing
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agent’s delay in providing services
without justification in connection
with agency loans may be a basis for
not approving the closing agent in fu-
ture cases.

(c) Approval of attorneys. Any attor-
ney selected by an applicant, who will
be providing title clearance where the
certificate of title will be an attorney’s
opinion, must submit an agency form
certifying to professional liability in-
surance coverage. If the attorney is
also the closing agent, fidelity cov-
erage for the attorney and any em-
ployee having access to the funds must
be provided. The agency will determine
the appropriate level of such insurance.
Required insurance will, as a min-
imum, cover the amount of the loan to
be closed. The agency will approve the
form stipulating the bond coverage.
The agency will approve any attorney
who is duly licensed to practice law in
the state where the real estate security
is located and who complies with the
bonding and insurance requirements in
this section. If the certification of title
will be by means of title insurance, any
attorney or closing agent designated as
an approved attorney or closing agent
by the approved title insurance com-
pany which will issue the policy of title
insurance will be acceptable, and when
covered by a closing protection letter,
will not be required to obtain profes-
sional liability insurance or a fidelity
bond. Each approved title insurance
company may provide a master list of
their approved attorneys that are cov-
ered by its closing protection letters to
the State Office and, in such cases the
attorneys are approved for closings for
that title insurance company. Delay in
providing closing services without jus-
tification may be a basis for not ap-
proving the attorney in future cases.

(d) Approval of title companies. A title
company acting as a closing agent, or
as an issuing agent for a title insur-
ance company, must be covered by a
title insurance company closing pro-
tection letter or submit an agency
form certifying to fidelity coverage to
cover all employees having access to
the loan funds. The agency will deter-
mine the appropriate level of such cov-
erage and will approve the form stipu-
lating the bond coverage. Delay in pro-
viding closing services without jus-
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tification may be a basis for not ap-
proving the company in future cases.
Each approved title insurance company
may provide a master list of their ap-
proved title companies that are cov-
ered by its closing protection letter to
the State Office and, in such cases the
title companies on the list are ap-
proved for closings for that title insur-
ance company.

(e) Approval of title insurance compa-
nies. The agency will approve any title
insurance company which issues poli-
cies of title insurance in the State
where the security property is located
if:

(1) The form of the owner’s and lend-
er’s policies of title insurance (includ-
ing required endorsements) to be used
in closing agency loans are acceptable
to the agency, and will contain only
standard types of exceptions and exclu-
sions approved in advance by the agen-
cy;

(2) The title insurance company is li-
censed to do business in the state (if a
license is required); and

(3) The title insurance company is
regulated by a State Insurance Com-
mission, or similar regulator, or if not,
the title insurance company submits
copies of audited financial statements,
or other approved financial statements
satisfactory to the agency, which show
that the company has the financial
ability to cover losses arising out of its
activities as a title insurance company
and under any closing protection let-
ters issued by the title insurance com-
pany.

(4) Delay in providing services with-
out justification may be a basis for not
approving the company.

(f) [Reserved]

(g) Conflict of interest. A closing agent
who has, or whose spouse, children, or
business associates have, a financial in-
terest in the real estate which will se-
cure the agency debt shall not be in-
volved in the title clearance or loan
closing process. Financial interest in-
cludes having either an equity, cred-
itor, or debtor interest in any corpora-
tion, trust, or partnership with a finan-
cial interest in the real estate which
will secure the agency debt.

(h) Debarment or suspension. No attor-
ney, title company, title insurance
company, or closing agent, currently
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debarred or suspended from partici-
pating in Federal programs, may par-
ticipate in any aspect of the agency
loan closing and title clearance proc-
ess.

(i) Special provisions. Closing agents
are responsible for having current
knowledge of the requirements of State
law in connection with loan closing
and title clearance and should advise
the agency of any changes in State law
which necessitate changes in the agen-
cy’s State mortgage forms and State
Supplements.

(J) [Reserved]

§1927.55 Title clearance services.

(a) Responsibilities of closing agents.
Services to be provided to the agency
and the borrower by a closing agent in
connection with the transaction vary
depending on whether a title insurance
policy or title opinion is being fur-
nished. The closing agent is expected
to perform these services without un-
necessary delay.

(b) [Reserved]

(c) Ordering title services. Application
for title examination or insurance will
be made by the borrower to a title
company or attorney. The lender’s pol-
icy will be for at least the amount of
the loan. The United States of America
will be named as the insured lender.

(d) Use of title opinion. If a title opin-
ion will be issued, a title examination
will include searches of all relevant
land title and other records, so as to
express an opinion as to the title of the
property and the steps necessary to ob-
tain the appropriate title and security
position to issue a title opinion as re-
quired by this subpart. The closing
agent or approved attorney will deter-
mine:

(1) The legal description and all own-
ers of the real property;

(2) Whether there are any exceptions
affecting the property and advise the
approval official and borrower of the
nature and effect of outstanding inter-
ests or exceptions, prior sales of part of
the property, judgments, or interests
to assist in determining which excep-
tions must be corrected in order for the
borrowers to obtain good and market-
able title of record in accordance with
prevailing title examination standards,
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and for the agency to obtain a valid
lien of the required priority;

(3) Whether there are outstanding
Federal, State, or local tax claims (in-
cluding taxes which under State law
may become a lien superior to a pre-
viously attaching mortgage lien) or
homeowner’s association assessment
liens;

(4) Whether outstanding judgments of
record, bankruptcy, insolvency, di-
vorce, or probate proceedings involving
any part of the property, whether al-
ready owned by the borrower, or to be
acquired by assumption or with loan
funds, or involving the borrower or the
seller exist;

(5) If a water right is to be included
in the security for the loan, and if so,
the full legal description of the water
right;

(6) In addition to paragraph(d)(2) of
this section, if wetlands easements or
other conservation easements have
been placed on the property;

(7) What measures are required for
preparing, obtaining, or approving cu-
rative material, conveyances, and secu-
rity instruments, and

(8) That sufficient copies of these in-
terests and exceptions are provided as
requested by the approval official.

(e) Use of title insurance. When title
insurance is to be obtained, the ap-
proval official will be furnished with a
title insurance binder disclosing any
defects in, exceptions to, and encum-
brances against, the title, the condi-
tions to be met to make the title insur-
able and in the condition required by
the agency, and the curative or other
actions to be taken before closing of
the transaction. The binder must in-
clude a commitment to issue a lender
policy in an amount at least equal the
amount of the loan, except in instances
where there may be an outstanding
owner’s policy in favor of the borrower.
Not withstanding the provisions of this
section, the instance of an assumption
without a subsequent loan, the existing
policy may be continued if the cov-
erage meets or exceeds the assumption
balance and the title company agrees
in writing to extend coverage in full
force and effect.

(f) [Reserved]
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